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Issue 1

COURT REPORTS

In re Adjudication of Existing Rights to the Use of All the Water, 55
P.3d 369 (Mont. 2002) (overruling case erroneously claiming: (1) fish,
wildlife and recreational uses were not beneficial uses; and (2)
diversion was required for a valid appropriation. Holding water
court's inclusion of a remark from overruled case in abstracts on
rulings prior to this decision did not violate claims examinations
rules.)
Appellant Montana Department of Fish Wildlife and Parks
("Department") took issue with the repeated inclusion of a remark in
the abstracts of rulings by Respondent Montana Water Court ("Water
Court"). Particularly, the Department contested the inclusion of the
remark on five pre-1973 water rights claims by the Department in the
Missouri River drainage area. The remarks noted the Montana
Supreme Court's earlier holding, in an adjudication known commonly
as the Bean Lake case, raised questions about the validity of the
Department's claims. The questions arose because the Department's
five claims involved diversionary appropriations for fish, wildlife and
recreational purposes. The remark suggests such diversions and Bean
Lake suggested these uses had not been recognized as valid bases for
appropriations before 1973. The Montana Supreme Court granted
certiorari to resolve confusion about two issues stemming from the
Bean Lake decision. The court overruled Bean Lake holding: (1) fish,
wildlife and recreational uses were recognized as beneficial uses prior
to 1973, and therefore provided valid bases for appropriation; and (2)
appropriations did not require a diversion.
First, the court addressed the issue of whether Montana law
recognized appropriations based on fish, wildlife, or recreational uses
prior to 1973. In 1973, Montana adopted a new constitution allowing
appropriations based on fish, wildlife and recreational use. Prior to
this, a statutory provision called a "Murphy Right" allowed for nondiversionary appropriations for in-stream flow. Montana legislators
created these rights primarily to protect in-stream flows for designated
"blue ribbon" fisheries in the state. The water court's remark
excerpted the Bean Lake holding, stating Montana law recognized no
pre-1973 appropriations for fish, wildlife or recreation except under a
Murphy Right.
The court criticized the Bean Lake court's rigid view of a Murphy
Right as the only way to get an appropriation for fish, wildlife, or
recreational uses prior to 1973. To support this criticism, the court
undertook a discussion of the historical treatment of fish, wildlife and
recreational uses in western water law. Citing a number of scholarly
works and judicial opinions, the court declared beneficial use the
"touchstone" of the appropriation doctrine. Accordingly, if courts
historically recognized fish, wildlife and recreational uses as beneficial
uses before 1973, such uses provided a sufficient basis for an
appropriation. Since the Bean Lake decision recognized fish, wildlife
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and recreational uses as beneficial, its insistence on the requirement of
a Murphy Right added an obligation unsupported by law and
suggested such uses alone could not serve as a basis for an
appropriation. On this point, the court overruled Bean Lake.
The second issue of confusion engendered by Bean Lake concerned
whether Montana law recognized non-diversionary appropriations for
fish, wildlife, and recreation outside of a Murphy Right. While the
Department and the dissent suggested correction of the Bean Lake
holding need only cover diversionary appropriations, the court found
it best not to so limit its revision of the Bean Lake rule. The court
reasoned since the Bean Lake decision never discriminated between
diversionary and non-diversionary appropriations, and since courts
subsequently applied the Bean Lake rule to cases involving both types
of appropriations, this necessitated a broad review of the law in all
areas affected by the creation and application of the Bean Lake rule,
including non-diversionary appropriations.
Again, the court engaged in an analysis of the historical
development of the prior appropriation doctrine. The numerous
scholarly works cited emphasized historical flexibility of the prior
appropriation doctrine. These works argued practical considerations,
not rigid adherence to formal rules, historically guided courts in
determining requirements for a valid appropriation. In sum, while
diversions helped give notice of intent to put water to a beneficial use,
and to define the approximate extent of that use, they were not
required. Precedent showed the law required only the intent to use
the water, which could be proved without a diversion.
The court highlighted numerous prior decisions from Montana
and other western states upholding non-diversionary appropriations
for situations like instream watering of cattle, floating of logs on rivers,
and public recreational use. In particular, the recreational use cases
recognized a public right to use waters for such purposes under the
historic "public trust doctrine." This doctrine antedated the 1973
Constitution and the Murphy Rights statute. The court also noted
language in the Montana Water Use Act ("Act") recognizing pre-19 7 3
non-diversionary, instream uses by Indian tribes as beneficial, and felt
this recognition should be extended to non-tribal waters since the Act
likewise recognized the uses.
The court recounted and criticized an argument in Bean Lake
assigning significance to the fact the framers of the Montana
Constitution deleted a proposed subsection listing recreation as a
beneficial use. The court determined the legislative record from the
convention showed the deletion of this subsection more likely
reflected the framers' intent to prevent possible subsequent
modifications to it, not hostility to recreational uses. Having thus
concluded its exhaustive study of the diversion issue, the Court
overruled Bean Lake, holding fish, wildlife and recreational uses had
always provided a proper basis for appropriation with or without
diversion.
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Finally, the court determined the water court's inclusion of the
Bean Lake remark in any cases prior to this decision did not constitute
a policy stance or opinion, and therefore did not violate provisions of
the claim examination rules put forth by the court. In essence, the
court resolved the "remark" controversy in favor of the water court, but
in resolving the confusion underlying the remark, the court ruled in
favor of non-diversionary, non-consumptive public water rights in
Montana.
Daniel C. Wennogle

NEBRASKA
City of Lincoln v. Cent. Platte Natural Res. Dist., 638 N.W.2d 839
(Neb. 2002) (holding: (1) a decision not to allow a party to join a water
permit application can not be arbitrary, capricious, or unreasonable;
and (2) the party seeking to become part of a water permit application
must prove why they would benefit or be harmed if the application was
granted).
The appellee, City of Lincoln ("City"), filed an application for a
water permit. The appellant, Saunders County ("County"), objected to
the permit, requested a hearing, and sought to become a party to the
proceedings. The Director of the Nebraska Department of Natural
Resources ("Department") denied the County's request to become a
party. The County appealed the ruling to the Supreme Court of
Nebraska.
The City filed a permit application to appropriate flows of the
Platte River for induced ground water recharge on September 9, 1993.
Following the application, the City published a notice announcing the
deadline for filing objections and requests for a hearing was August 17,
1994. Several parties filed timely objections, various hearings
occurred, and the City dismissed some of the objections. The
remaining objectors settled with the City. The settlement reduced the
stream flow initially requested by the City.
On September 23, 1999 the County filed an "Objection and
Request for Hearing" and asked to become a party to the proceedings.
The City opposed the County's request since it was filed five years after
the deadline. Subsequently, the director of the Department denied
the request due the County's late response and failure to prove injury.
The director based the denial on the County's failure to prove either
that it would benefit or be harmed if the City granted the application.
The director considered five factors in the conclusion: (1) why the
County did not file its request by the deadline; (2) whether the County
had sufficient interest in the subject matter; (3) whether another party
represented the County's interest; (4) whether the County's

